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The Structure of Objective Agreement Theory
Regarding the Standard Terms of Contract

Kichie Yoshikawa

Summary

One of the theories regarding the standard terms of contract, i.e., standard
forms used for standard transaction, is this author’s objective agreement theory.
The structure of that theory is as follows.

“Objective agreement” consists of (a) the subjective will of the parties and (b)
what the author calls the objective will (“collective will” (UCHIDA Takashi,
2008)) of the counterparties (customers), who enter into a transaction with the
preparer of the standard terms, and (c) the objective agreement of the parties
based on (a) and (b) (YOSHIKAWA Kichie, 2019).

Furthermore, (a) the counterparty’s subjective will is, at the same time (b)
that counterparty’s objective will (“collective will”). However, in (a), the counter-
party is the specific individual party entering into the contract, whereas in (b)
and (c), that counterparty is an aggregate of counterparties constituting the
customer sphere (ibid).

Thus, in (a), the subjective will is connected to the factual will of the parties.
On the other hand, (b) and (c¢) deviates from it while still being connected to the
factual will (regarding connection and deviation, cf. IKEDA Yuta, 2020).

In this way, the will to conclude a contract in a “standard transaction” and the
will to continue the contract when amending the contract are the factual will of
the parties themselves and are connected to that will. Therefore, YOSHIKAWA
can argue that there are two types of freedom: freedom to conclude the contract
and freedom to continue the contract, both based on the essence of juridical acts,
i.e., self-determination (FLUME Werner, 1975).

Therefore, the conclusion or amendment of a contract based on the standard

forms legally binds the parties (Section 4, 4.1 of this article).
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Now, from a broader perspective, let me describe the overall structure of the
author’s theory.

People take trains because it is indispensable for their daily lives and business,
and also because people are satisfied with the reasonableness of the fare and
other terms based on the standard terms of carriage. That is, people trust in the
fare and other terms concerned.

Why is that? The author believes that this is because the railway business is
under the supervision of the government as well as the judicial system, and there
1s trust in actors who have this kind of support.

The author argues that in contracts based on standard forms in certain types
of transactions such as public services, there is a ‘public’ moment (element), that
assure the legitimacy of the matter, and a ‘private’ moment (element), related
to blanket agreements to use the standard forms. Both are essential in justifying
the contract in question. The theory is that they are indispensable. On the other
hand, contracts based on standard forms, other than the transaction type de-
scribed above, consist only of a ‘private’ moment (element) (Figure 1-2 of this
article).

By the way, here an important point arises.

The agreement between the preparer of the standard terms (in this case, the
railway business operator) and the counterparty taking the train (customer) is
a blanket agreement to use the standard terms, so it is a deemed agreement
(chapeau of Article 548-2, paragraph (1) of the Civil Code). In the case of
amendment to the standard terms of contract, it is a tenuous deemed agreement.

Therefore, the counterparty (customer) does not know that unfair provisions
and surprise provisions may be included in the standard terms of contract or the
amended provisions of the standard terms of contract. If so, the terms or the
provisions in question must be excluded from the railway business operator’s
standard terms of contract. The exclusion of such terms or provisions follows
from the blanket nature of the agreement to use the standard terms. That is the
“objective agreement” between the parties.

Why is that?

“The person [counterparty] is deemed not to have agreed to any provisions

that restrict the rights or expand the duties of the counterparty and that are
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found, in light of the manner and circumstances of the standard transaction as
well as the common sense in the transaction, to unilaterally prejudice the interests
of the counterparty in violation of the fundamental principle prescribed in Article
1, paragraph (2) [rules of good faith]” (Article 548-2, paragraph (2)).

This means that the preparer of the standard terms was unable to ensure a
contractual equilibrium in the transaction in question. Therefore, any such
terms or provisions in question must be excluded from the standard terms of
contract.

The above is logically natural given that the parties’ agreement is a blanket
agreement to use the standard terms prepared by one party, that is, an “objec-
tive agreement.”

Thus, if legal trouble occurs regarding individual provisions of the standard
terms of contract (chapeau of Article 548-2, paragraph (1)) or amended provi-
sions of the standard terms of contract (chapeau of Article 548-4, paragraph (1))
which have been “objectively agreed upon” by the parties, the parties must do
the following.

Namely, if legal trouble occurs regarding individual provisions of the standard
terms of contract under which a deemed agreement has been made, or the amended
provisions of the standard terms of contract under which a tenuous deemed
agreement has been made, they must be excluded from the standard terms of
contract (Figure 2-2 of this article).

In line with the author’s objective agreement theory, the reason is as follows.
This 1s a limitation on the content of the relevant provisions in the standard
terms of the contract. In the case of an amendment to the standard terms of
contract, it is a strict limitation on the content of the amended provisions in the
standard terms of contract (ibid).

This is what the author argues (Section 4, 4.2 of this article).



